Advance Directives and Orders

Federal Patient Self-Determination Act and the Ohio Advance Directive Law

Facility Requirements

· The Patient Self-Determination Act (PSDA) requires that patients be made aware of their basic rights regarding the selection of health care options.

· Hospitals, nursing homes, and other providers of care are required to do the following:

1. Provide a written summary of state law and the institution’s policies pertaining to the patient’s rights to make health care decisions under state law;

2. Document in the medical record whether or not the individual has executed an advance directive (terms of the advance directive should be noted in the record and a copy attached); 

3. Not discriminate against an individual based on whether or not an advance directive has been executed;

4. Ensure compliance with state law; and

5. Educate the facility’s staff and the community on advance directives.

Physician Requirements

· Although the above requirements do not directly impose obligations upon physician practices, physician should be familiar with the law to:

1. Answer questions and make sure that their patients have received appropriate information about their rights;

2. Comply with the wishes and any advance directive of the patient as documented in the record;

3. Be familiar with the policies of each facility where they provide care.
· If a physician cannot in good conscience comply with a patient’s wishes as outlined in a Living Will (LW) or Durable Power of Attorney (DPA), s/he must inform the patient of his/her intent to refuse to follow the instructions and then assist with the transfer of the patient to another physician or facility where the patient’s wishes will be followed.  

Forms of Advance Directives

· Advance directive is broadly defined under the PSDA as any designation of a patient’s wishes relating to the provision of health care after the patient becomes incapacitated.

· The Ohio Hospice Organization, the OOA, and other healthcare organizations have printed a booklet designed to help families discuss end of life issues.  Click here to download a copy.  (PDF)
· Under Ohio law, advance directives include:

1. Durable Powers of Attorney (DPA) for Health Care;

2. Living Will (LW) Declarations; and

3. Do Not Resuscitate Orders (DNRs).

· A LW takes precedent over a DPA if both have been executed.

· A LW supersedes any general consent to treatment form signed by or on behalf of the patient if there is a conflict.

· A LW takes precedent over a DNR that is inconsistent with the LW.

· The Ohio Hospice Organization, the OOA, OSMA and Hospital Association have published a booklet containing a standard Living Wills, Durable Power of Attorney for Health Care and information regarding DNRs and organ donation.  For a copy click here. (PDF)
· A LW and DPA that do not contain expiration dates continue indefinitely until revoked by the patient.  An individual can revoke a LW at any time and should ask anyone who has a copy of the document to return or destroy it to avoid confusion upon revocation or changes to the LW.

Ohio Statutory Definitions 

· "Comfort care" means any of the following: 

(1) Nutrition when administered to diminish pain or discomfort, but not to postpone the patient’s death; 

(2) Hydration when administered to diminish pain or discomfort, but not to postpone the patient's death; 

(3) Any other medical or nursing procedure, treatment, intervention, or other measure that is taken to diminish pain or discomfort, but not to postpone the patient's death. 

· "Life-sustaining treatment" means any medical procedure, treatment, intervention, or other measure that, when administered to a patient, will principally serve to prolong the process of dying. 

· "Permanently unconscious state" means a state of permanent unconsciousness that attending physician and one other physician who has examined the patient determines is characterized by both of the following: 

(1)  Irreversible unawareness of one's being and environment. 

(2) 
 Total loss of cerebral cortical functioning, resulting in having no capacity to experience pain or suffering. 

· "Terminal condition" means an irreversible, incurable, and untreatable condition from which, to a reasonable degree of medical certainty as determined by a patient's attending physician and one other physician who has examined the patient, both of the following apply: 

(1)  There can be no recovery. 

(2)  Death is likely to occur within a relatively short time if life-sustaining treatment is not         administered. 

 ORC 2133.01 and 1337.11
Durable Powers of Attorney For Health Care.  

General 

· Ohio law recognizes the Durable Power of Attorney for Health Care (DPA).

· A DPA gives a designated individual the power to make health care decisions for another when he/she is unable to do so.

· A DPA may be revoked at any time and in any manner by the patient.  The revocation is effective when communicated to the attending physician by the patient, a witness to the revocation, or other health care personnel notified by the witness.

An Attorney in Fact May Not Do Any of the Following:

1. Refuse or withdraw life-sustaining treatment unless the patient is in a terminal condition or a permanently unconscious state. 

2. Refuse or withdraw consent to comfort care measures. 

3. If the patient is pregnant, may not order the withdrawal or refusal of life-sustaining treatment if the decision would terminate pregnancy, unless the pregnancy would pose a substantial risk to the patient’s life, or the attending and one other physician who has examined the patient determine that the fetus would not be born alive.
4. Refuse or withdraw informed consent to the provision of nutrition or fluids hydration, unless the patient is in a terminal condition or in a permanently unconscious state and the following apply:
a.   The attending physician and at least one other physician who has examined the patient determine that nutrition or hydration will not serve to provide comfort or alleviate pain. 

b.    The patient is in a permanently unconscious state and has authorized the attorney in fact to refuse or withdraw informed consent to the provision of nutrition or hydration in the DPA. 

5.   Withdraw consent to treatment previously given by the patient unless the patient’s 

       condition has changed and the care is not significantly effective in achieving the      

       purposes for which the patient consented. 
       ORC 1337.13.
Physician Obligations

· Ohio law requires that physicians:
1. Can provide or not provide healthcare to a person in accordance with reasonable need in an emergency situation.

2. May not require patients to create, revoke, or refrain from making or revoking a DPA.
3. May not witness a DPA and may not be designated as the attorney in fact.

4. May refuse to comply with an instruction given by an attorney in fact, but shall not prevent or delay transfer of the patient to a physician or facility who will comply.

5. Must determine when the patient has lost the ability to make informed health care decisions and the DPA becomes effective. 

6. Must determine, with one other physician who has examined the patient, that the patient is in a terminal condition or permanently unconscious state if the attorney in fact makes a decision pertaining to life sustaining treatment. In such instances, the following should be documented in the record:
a. The determination and health care decision by the attorney in fact;

b. Efforts to notify the appropriate individuals in the following descending order of priority of the determinations and health care decision: (1) guardian; (2) spouse; (3) adult children; (4) parents; (5) adult sibling or, if more than one, a majority of those available for consultation;
c. The names of the individuals notified; and
d. If the persons listed in above were not notified because the attorney in fact is the priority individual who should be notified.

e. The reason that an individual could not be located (i.e., death, location unknown) and the efforts that were made to reach individuals; and 

f. If individuals are notified, that time was allowed for them to object to determinations. 
NOTE: Individuals have 48 hours after notification by the physician to object and two days after notification to the physician of an objection to file an action in probate court. 

O.R.C. 1337.16

Physician Immunity 
Ohio law provides certain immunities for physicians protecting them from criminal prosecution or professional disciplinary action for actions taken in good faith and in reliance on a health care decision when the following are satisfied: 

(1) The decision is made by an attorney in fact under a DPA after the attorney in fact receives information sufficient to satisfy the requirements of informed consent or refusal or withdrawal of informed consent, and the attending physician believes that the attorney in fact is authorized to make the decision. 

(2) The attending physician believes that the decision is consistent with the desires of the patient, or the attorney in fact informs the attending physician that the desires of the patient are unknown and the attending physician believes that the desires of the patient are unknown and that the decision is in the best interest of the patient. 

(3) The attending physician determines that the patient has lost the capacity to make informed health care decisions. 

(4) If the decision is to withhold or withdraw life-sustaining treatment, the attending physician attempts to determine the desires of the patient to the extent that the patient is able to convey them and places a report of the attempt in the patient’s health care records. 
(5) If the decision is to withhold or withdraw life-sustaining treatment, the attending physician determines that the patient is in a terminal condition or in a permanently unconscious state and there is no reasonable possibility that the patient will regain capacity to make informed health care decisions. 

(6) If the decision pertains to a patient who is pregnant and if the withholding or withdrawal of health care would terminate the pregnancy, the attending physician makes a determination whether or not the pregnancy or health care involved would pose a substantial risk to the life of the patient or a determination whether or not the fetus would be born alive. 

(7) If the decision pertains to the provision of nutrition or hydration to a patient who is in a terminal condition or in a permanently unconscious state, the attending physician determines that nutrition or hydration will not serve to provide comfort to, or alleviate pain.
(8) If the decision pertains to the provision of nutrition or hydration to a patient who is in a permanently unconscious state, the attending physician determines that the patient authorized the attorney in fact to refuse or withdraw informed consent to the provision of nutrition or hydration to the patient when the patient is in a permanently unconscious state by doing both of the following in the DPA:
(a) Conspicuously including a written statement that the attorney in fact may refuse or withdraw informed consent to the provision of nutrition or hydration to the patient if the patient is in a permanently unconscious state or by marking a box or line that is adjacent to a similar statement on a DPA; and
(b) Placing the patient’s initials or signature underneath or adjacent to the statement, check, or other mark described above.
O.R.C. 1337.15
Living Will Declarations

General Information

· Ohio law recognizes an adult’s (18 or older) voluntary written declaration governing the use, continuation, withholding, or withdrawal of life-sustaining treatment through a LW.  

· Comfort care cannot be withdrawn. 

· Life sustaining treatment, including nutrition and hydration (if not necessary to provide comfort care), cannot be withdrawn by the attending physician unless the patient makes a specific provision in the LW to do so.  

· LWs executed in other states, which are in compliance with Ohio law, are valid in Ohio. 

· Attending physicians may not serve as a witness for a LW.  

Revocation of Living Wills 

  

· A patient may revoke a LW at any time and in any manner. 

· The revocation is effective when the patient expresses his/her intention to revoke. 

· Absent actual knowledge to the contrary, the attending physician of a patient and other health care personnel who are informed of the revocation by a witness may rely on the revocation. 

· The attending physician or other health care personnel acting under the direction of the attending physician shall make revocation of a LW part of the patient's medical record.  


ORC 2133.04
Responsibilities Of Physicians 

· Follow the wishes of the patient as long as he/she is able to make informed decisions.

· Make the LW part of the patient’s medical record. 

· Fully document any actions taken pursuant to a LW in the patient’s medical record. 

· Comply with the notification requirements detailed in the statute (those persons identified in the LW or, if none, those persons identified in the statute by priority). 

If The Patient Is In A Terminal Condition Or Permanent Unconscious State 

· When the attending physician and one other physician determines the patient is in a terminal condition or permanently unconscious state and is no longer able to make informed decisions or regain the capacity to make informed decisions, the attending physician must do the following:

1.    Record the determinations and the terms of the LW or include a copy of the LW in the patient's medical record; 

2.    Make a good faith effort to notify either of the following of the determinations and record the names of those contacted in the medical record:  

            a.    The persons the patient has designed in the LW who are to be notified that life-         

             Sustaining treatment will be withheld or withdrawn; or

b.    The appropriate individuals in the following descending order:

1) the guardian of the patient, if any; 

2) the patient's spouse; 

3) the patient's adult children who are available within a reasonable period of time for consultation with the patient's attending physician; 

4) the patient's parents; or an adult sibling of the patient, if there is more than one adult sibling, a majority of the patient's adult siblings who are available within a reasonable period of time for such consultation. 

3.    If the appropriate individuals cannot be reached, record the reason for failure to provide notices and information describing the efforts to contact them. 
4.   If individuals are reached, they have 48 hours after notification to object to the attending physician and two business days to file a complaint in the probate court.   
5.    If a complaint is filed, physicians must follow the directions of the court.  
6.    If the patient is pregnant, life-sustaining treatment cannot be withheld or withdrawn unless the attending physician who has examined the patient determines that the fetus would not be born alive. 
ORC 2133.05

Absence Of Living Will Or Durable Power of Attorney 

· In the absence of a LW or DPA, a physician is obligated to give comfort care to his/her patients. Ohio law provides provisions for the withholding or withdrawal of life-sustaining treatment when a patient has not executed either a LW or DPA.

· In such cases, certain individuals identified in the statute must give a written consent witnessed by two appropriate individuals. 

· People related to the patient by blood, marriage or adoption, the attending physician and the administrator of the facility in which the patient is confined and ineligible witnesses.  

· If consent is given by one or more of the patient’s adult children, the attending physician must make good faith efforts to notify any other adult children of the patient who are available within a reasonable period of time for consultation.  

· If a general consent form was signed by or on behalf of the patient, a valid consent executed in conformity with the statute supersedes such general consent to the extent there is a conflict between the two documents. 
ORC 2133.08
Adults Patients Who Have Been In A Permanent Unconscious State For 12 Months Or More 
· Before the attending physician may withdraw or withhold nutrition and hydration from an adult patient who has been in a permanent unconscious state for 12 months or more, the following conditions must be met: 

1. Written consent has been given by the appropriate individual to the attending physician;

2. The attending and one other qualified physician who has examined the patient determine that nutrition and hydration will no longer provide comfort care or alleviate pain; and

3. The probate court of the county in which the patient is located issues an order to withhold/withdraw nutrition and hydration.  
ORC 2133.09
Do Not Resuscitate Orders 
General Information

· "Do-not-resuscitate order" or "DNR order" means a directive issued by a physician,

or by a CNP or CNS as provided in rule 3701-62-02 of the Administrative Code, that specifies that CPR should not be administered. 

· A DNR may be revoked by the patient at any time upon written or oral request of the patient to receive CPR.  In these cases, the attending physician should issue a discontinuance order and identification items should be destroyed.

· An attending physician, authorized provider or healthcare facility, who is unwilling or unable to comply with a DNR, must arrange timely transfer to another physician, provider or facility who will.  
· A DNR patient’s status is confirmed when the patient has an original or copy of one of the following:

1. A DNR card or form completed by the patient, the patient’s physician, CNP, or CNS

2. A DNR order signed by the patient’s attending physician, a CNP or CNS

3. A verbal DNR order issued by the patient’s attending physician, CNP or CNS; or

4. In the case of patient who has been determined by two physicians to be terminal or in a permanently unconscious state, a LW that states that the patient does not want CPR.  
Actions authorized for patients with a valid DNR

1. Suctioning of the airway;

2. Administration of oxygen;

3. Positioning or repositioning of the patient for comfort;

4. Splinting or immobilization of fractures;

5. Control of bleeding

6. Provision of pain medication;

7. Continued administration of intravenous medications that have been part of the patient’s ongoing course of treatment for an underlying disease or condition;

8. Provision of emotional support to the patient; and

9. Contacting other appropriate health care providers, which may include hospices, home health agencies, attending physicians, CNPs and CNSs.

Actions Prohibited for patients with a valid DNR

1. Administration of chest compressions;

2. Insertion of an artificial airway;

3. Administration of resuscitative drugs;

4. Defibrillation or cardioversion;

5. Provision of respiratory assistance other than those actions specially authorized above

6. Initiation of cardiac monitoring, which should be suspended if initiated before confirmation of the DNR order

Do Not Resuscitate Identification Items 

The Ohio Department of Health (ODH) has approved the following forms and items to identify DNR patients:
1.
A DNR form;
2. Documentation on the DNR form that the person named on the form has authorized the withholding or withdrawal of CPR in a Living Will and that the declaration has become operative; 

3. A transparent hospital-type bracelet with an insert; 

4. A necklace bearing both the ODH’s approved DNR logo and the person's name;
5. A bracelet bearing both the logo and the person's name; 

6. A wallet card in the ODH approved format; and

7. A printed form of a declaration in accordance with Ohio law if the patient specifies on the form that the patient wishes to use it as DNR identification.
Relationship of DNRs with LWs and DPAs

· A DPA supersedes any DNR that is based upon a physician order, or CNP or CNS as provided in rule 3701-62-02 of the Administrative Code, which is inconsistent with the DPA. 

· A LW supersedes a DNR that is based upon a prior, inconsistent declaration of the patient or that is based upon a DNR issued for the patient that is inconsistent with the declaration.

OAC 3701-62-10
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