Civil Rules of Procedure
Emergency Care Liability

· Emergency care liability is commonly referred to as the Good Samaritan Statue.  Under Ohio law, certain actions taken by physicians in emergency situations exempt physicians from civil tort liability.

· Ohio law states that physicians are not liable for care rendered at the scene of an emergency under the following circumstances:

i) Care is rendered at the scene of the emergency (outside a hospital, doctor’s office or other place with necessary medical equipment);
ii) Care is rendered by the physician on a voluntary basis;

iii) Care is not rendered for reimbursement or expectation of compensation; and
iv) The physician acts in good faith without willful or wanton misconduct.

Jury Duty

Ohio physicians are no longer deemed exempt from jury duty simply by their status as a physician. Thus, physicians must now follow the general rules regarding being summonsed for jury duty.

Statute Of Limitations on Certain Actions

The OOA, along with other provider organizations in Ohio, were successful in passing state tort reform in 2003.  Medical malpractice claims may include any care or treatment that arises out of the diagnosis or care of a patient that falls below the acceptable standard of care.  Furthermore, medical malpractice claims may also arise from omissions in providing care or actions that result from the hiring, training, supervision, retention or termination of caregivers providing medical care or treatment.  

Although the passage of tort reform has reduced the number of frivolous law suits filled in Ohio, physicians should be familiar with the time limits and other standards by which medical malpractice cases must be filed. 

Time to File Suit (Generally):

· Generally, a medical malpractice action must be initiated within one year after the patient discovers, or in the exercise of reasonable care and diligence should have discovered the injury. O.R.C. 2305.113 (A)

· Initiating a medical malpractice claim does not require that a formal law suit be filed, it only requires that the patient provide written notice to the physician that the patient is “considering” filing suit.  If the claim is initiated in this manner via notice, the patient then has one hundred eighty (180) days from the date of the notice to file the suit.

· However, so long as the patient is not a minor and is of sound mind, no patient may file suit more than four (4) years after the alleged act of medical malpractice unless:

· A reasonable person could not have discovered the harm within three (3) years but discovers it within four (4) years, then they have an additional year to file the lawsuit.

· If the harm is based upon a foreign object left in the body, the patient may file a medical malpractice suit within one year of the time a reasonable person would have discovered the foreign object.

· In both of the above exceptions, it is the patient’s burden to prove that the injury or harm within the prescribed periods.

· In cases where the patient is a minor or of unsound mind, the respective timeframes above begin when the patient reaches the age of majority or when the disability is removed.

Additional Notes

· The tort reform bill passed in 2003 makes it illegal for insurance companies to consider the existence (or nonexistence) of a physician’s receipt of a patient’s notice of their intention to file a medical malpractice suit when setting malpractice premium rates.  
· Physicians who are members or work on behalf of a peer review committee of a health care entity are not liable for civil damages for any acts or omissions within the scope of the functions of the peer review committee. 
· A suit for an unlawful abortion must be commenced within one year after the abortion. ORC 2305.11

Subpoenas

Physicians may receive subpoenas for medical records or other documents involving patients.  It is important for physicians to be aware of their rights and responsibilities, as well as the rights of their patients.  This section provides only a basic overview of physician duties related to responding to subpoenas.  If you have received a subpoena, whether or not you may be named as a defendant in the suit, you should seek advice from legal counsel or the O.O.A. for guidance prior to acting upon any subpoena.

A subpoena is a command that you appear at a certain place and time to do one of the following:

1. Attend and testify at a trial, hearing, or deposition;

2. Produce documents, electronically stored information or,  tangible things at a trial, hearing or deposition; 

3. Produce and permit the inspection and copying of any designated documents in the custody and control of the person served with the subpoena; or 

4. Produce and permit inspection and copying, testing, or sampling of tangible things in the custody and control of the person served with the subpoena.

Subpoenas may be issued the Clerk of Courts or by an attorney who is on record with the court as the representative of a party to a pending lawsuit.

Objections to Subpoenas

· You have up to fourteen (14) days to object to a properly served subpoena.   A subpoena may be properly served by any person designated by the court who is not a party to the lawsuit and over eighteen (18) years old.  This includes service by an attorney for a party, via U.S. mail, certified mail, having the contents of the subpoena read aloud to the person, by leaving it at the person’s usual place of residence.  

· To be a valid objection, an objection to a subpoena must be made in writing and must be served upon the party or attorney designated in the subpoena.
· There are numerous grounds for objecting to responding to a subpoena.  Common objections including the following:

1) The subpoena fails to allow a reasonable time to comply;
2) The subpoena requires disclosure of privileged or otherwise protected information and the patient has not signed a valid release and no other exception applies;

3) The request for information requires a fact known or an opinion held by the physician as an expert, and the physician has not been retained by either party as an expert; or
4) The request causes a severe and undue burden on the physician.  If an objection is based upon an undue burden, you or your representative must first attempt to resolve the claimed burden through discussions with the issuing attorney prior to filing a formal objection.

Physician Duties When Responding to Subpoenas 

· Once a written objection has been properly filed, the party issuing the subpoena must either remove the basis for objection or seek a court order to compel production of the requested records.

· A physician may claim the physician-patient privilege and may not be compelled to testify concerning communications during the physician-patient relationship, unless the patient waives the privilege or there is an exception provided by state law.

· Medical records are also protected from disclosure under Ohio law unless the patient consents to their disclosure or there is an exception provided by state law.

· A claim that documents are being withheld because they are privileged must be made expressly and must be supported by a description of the nature of the documents that is sufficient to enable the requesting party to contest the claim that it is privileged. 
· When obligated to respond to a subpoena to produce documents, the documents should be produced as they are kept in the usual course of business and be labeled with the corresponding categories of the subpoena.

Sanctions for Failure to Obey a Subpoena 

Failure to obey a subpoena without adequate excuse may be deemed contempt of court for the court issuing the subpoena. Frivolous refusal to comply with a subpoena may result in you being required to pay the reasonable expenses of the requesting party.

If you have additional questions regarding the contents of this section, please contact the O.O.A. at (614)299-2107 or the Law Office of Eric A. Jones at (614) 545-9998. 

